
 
April 4, 2008 

 
 
Via electronic mail and U.S. mail 
 
 
Elizabeth Jennings 
Office of Chief Counsel 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA 95814 
 
Dear Ms. Jennings, 
 
 Please find enclosed the petition for review submitted by Heal the Bay, 
captioned “In the Matter of the Petition of Heal the Bay for Review of Action by the 
California Regional Water Quality Control Board, Los Angeles Region, In Approving 
the Waste Discharge Requirements for the City of San Buenaventura Ventura Water 
Reclamation Facility Discharge to the Santa Clara River Estuary via Discharge Outfall 
No. 001, Order No. R4-2008-0011,” (“petition for review”).  As we indicated to you 
previously, we are requesting that the petition for review be held in abeyance for the 
standard one-year period by the State Water Resources Control Board.  In connection 
with our request, and based on the permission we received earlier from your office to 
provide sufficient citations in the petition for review in lieu of separate points and 
authorities, we are not enclosing separate points and authorities at this time.  As we 
discussed, however, Heal the Bay reserves the right to submit further briefing if the 
petition for review is taken out of abeyance. 
 
 Please feel free to contact us if you have any questions about the petition for 
review at 310-434-2300. 
 

Sincerely, 
 

     
Noah J. Garrison 
Natural Resources Defense Council 
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NOAH J. GARRISON, Bar No. 252154 
NATURAL RESOURCES DEFENSE COUNCIL, INC. 
1314 Second Street 
Santa Monica, CA  90401 
Telephone: (310) 434-2300 
Facsimile: (310) 434-2399 
ngarrison@nrdc.org 
 
Attorney for HEAL THE BAY, INC.  
 
 
 
 
 

 
STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 

 
 
In the Matter of the Petition of Heal the   )  
Bay For Review of Action by the    ) PETITION FOR 
California Regional Water Quality   ) REVIEW OF LOS ANGELES 
Control Board, Los Angeles Region, In   ) REGIONAL WATER 
Approving the Waste Discharge   ) QUALITY CONTROL 
Requirements for the City of San   ) BOARD ACTION OF  
Buenaventura Ventura Water Reclamation  ) ADOPTING ORDER 
Facility Discharge to the Santa Clara   ) No. R4-2008-0011 
River Estuary via Discharge Outfall    ) 
No. 001, Order No. R4-2008-0011   )  
       )  

         

Introduction 

 In accordance with section 13320 of the California Water Code and section 2050 of 

Title 23 of the California Code of Regulations, Heal the Bay (“Petitioner”) hereby petitions the 

State Water Resources Control Board (“State Board”) to review the March 6, 2008 final decision 

of the California Regional Water Quality Control Board for the Los Angeles Region (“Regional 

Board”) approving the Waste Discharge Requirements for the City of San Buenaventura Ventura 

Water Reclamation Facility (“Plant”) Discharge to the Santa Clara River Estuary via Discharge 

Outfall No. 001, Order No. R4-2008-0011 (“Permit”). 

The Permit regulates discharges from the Ventura Water Reclamation Facility (“Plant”) to 

the Santa Clara River Estuary (“Estuary”), which is part of a designated Natural Preserve and an 

important ecosystem to which the Plant has discharged for approximately 45 years.  This discharge 
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has been, and continues to be, in violation of the State Board’s Water Quality Control Policy for 

the Enclosed Bays and Estuaries of California (“Bays and Estuaries Policy”), as enumerated in 

Section 4, infra.  The Bays and Estuaries Policy, passed in 1974, mandates that absent a specific 

finding that a discharge will “enhance the quality of receiving waters above that which would 

occur in the absence of the discharge,” wastewater discharges to estuaries must be phased out as 

soon as practicable.  (State Water Resources Control Board Resolution No. 74-43; Resolution No. 

95-84.)  The Regional Board has stated in the Permit that it is currently unable to make such a 

finding.  Nonetheless, the Permit allows for the continued discharge of Plant wastewater, thereby 

violating the Bays and Estuaries Policy. 

This discharge is all the more inappropriate under the Bays and Estuaries Policy given that 

the Plant is a known source of pollutants in the Estuary; indeed, the Plant was subject to seven 

individual Time Schedule Orders (“TSOs”) issued by the Regional Board between October 12, 

2000 and December 14, 2006, demonstrating chronic violations of effluent limitations mandated 

by National Pollutant Discharge Elimination System (“NPDES”) permits issued under the Federal 

Clean Water Act.  Despite publicly recognizing these points as true during the adoption process for 

the Permit, the Regional Board nonetheless inappropriately and illegally approved it at its March 6, 

2008 hearing.  Incredibly, the Regional Board issued an eighth TSO for the Plant at the same 

hearing at which it adopted the Permit.  

Summary of Factual Background and Relevant Time Periods 

On March 6, 2008, the Regional Board adopted Waste Discharge Requirements for the 

City of San Buenaventura Ventura Water Reclamation Facility Discharge to the Santa Clara River 

Estuary via Discharge Outfall No. 001 (Order No. R4-2008-0011).  The Permit fails to make a 

finding regarding whether or not discharges from the Plant serve to enhance the Estuary, as the 

Bays and Estuaries Policy requires in order to authorize an exception to the Policy’s provision that 

discharges “shall be phased out at the earliest practicable date.”  (State Board Resolution 95-84.)  

In fact, the Regional Board explicitly concluded such a finding was not feasible; the Permit states 

that, “the Regional Board presently has inadequate information with which to determine whether 

and to what extent the discharge that could be authorized by this permit continues to constitute an 
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enhancement.”  (Permit at 7 (italics added).)  Rather than requiring that the Plant cease discharging 

to the Estuary, the Permit instead caps discharges at a level of 9 million gallons per day (as an 

annual average), in violation of the Bays and Estuaries Policy.  (Permit at 17.) 

Prior to the Regional Board’s release of the tentative Permit’s first draft, Heal the Bay 

submitted comments on two individual draft TSOs and a May 2005 Final Report Prepared for the 

City of San Buenaventura (“City”) by Nautilus Environmental entitled, Comprehensive Analysis of 

Enhancements and Impacts Associated with Discharge of Treated Effluent from the Ventura Water 

Reclamation Facility to the Santa Clara River.  (Heal the Bay Letters to the Regional Board dated 

February 21, 2006, and November 27, 2006; Heal the Bay Letter to the City dated May 31, 2006.)  

In each letter, Heal the Bay commented that the Plant’s continued discharge to the Estuary did not 

enhance Estuary waters, and thereby violated the Bays and Estuaries Policy. 

 The Regional Board released a draft Tentative Order for the Permit on April 23, 2007 and a 

revised draft on October 23, 2007.  Both drafts stated that “there has not been a consensus among 

stakeholders of whether the treated wastewater discharge into the Santa Clara River Estuary…is 

beneficial and enhances the Estuary, or has adverse impacts to the Estuary.”  Therefore, lacking a 

finding of enhancement under the Bays and Estuaries Policy, the Regional Board required that 

discharges to the Estuary be “incrementally decreased by 1 mgd per year.”  (Draft Order (April 23, 

2007) at 6; Draft Order (October 23, 2007) at 6.)  Heal the Bay submitted timely comments to the 

Regional Board on each draft.  The comments stated that they supported the incremental decrease 

in Plant discharge, but that the discharges did not enhance Estuary waters, and any continued 

discharge was in violation of the Bays and Estuaries Policy.  (Heal the Bay Letters to Regional 

Board dated June 6, 2007, and November 7, 2007.) 

 The Regional Board subsequently released additional draft Tentative Orders for the Permit 

on November 8, 2007, and January 7, 2008.  In the latter draft, the Regional Board abruptly 

removed any requirement that the Plant incrementally decrease its discharge and stated instead that 

the Regional Board “presently has inadequate information with which to determine whether and to 

what extent the discharge that could be authorized by this permit continues to constitute an 

enhancement.”  (Draft Permit (January 7, 2008) at 8.)  On this basis, the Regional Board declined 
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to supersede a previous, 1977 finding that discharge from the Plant enhances the Estuary.  (Id. at 6, 

8.)  The Permit instead capped discharge at 9 mgd (as an annual average).  (Id. at 8.)  Heal the Bay 

commented on the January 7, 2008 draft Permit, and stated that it was deeply opposed to the 

substantial revisions to the Permit’s requirements.  Heal the Bay also again commented that 

enhancement has not been demonstrated, and therefore, any continued discharge is illegal under 

the Bays and Estuaries Policy.  (Heal the Bay Letter to Regional Board dated February 7, 2008.)  

At its March 6, 2008 hearing, and despite oral testimony presented by Heal the Bay against 

adoption of the Permit on grounds that it violated the Bays and Estuaries Policy, and the Regional 

Board’s own acknowledgement that it was unable to make a finding of enhancement, the Regional 

Board voted to approve the Permit.   

 

1. PETITIONER’S NAME, ADDRESS, TELEPHONE NUMBER, AND EMAIL 

ADDRESS: 

HEAL THE BAY, INC. 
Mark Gold (mgold@healthebay.org) 
1444 9th Street 
Santa Monica, CA 90401 
Telephone: (310) 451-1500 

 

2. THE ACTION OR INACTION OF THE REGIONAL BOARD BEING PETITIONED 

INCLUDING A COPY OF THE ACTION BEING CHALLENGED: 

Petitioner seeks review of the Regional Board’s March 6, 2008 approval of the Waste 

Discharge Requirements for the City of San Buenaventura Ventura Water Reclamation Facility 

Discharge to the Santa Clara River Estuary via Discharge Outfall No. 001, Order No. R4-2008-

0011.  A copy of the Order is attached to this petition. 

 

3. THE DATE ON WHICH THE REGIONAL BOARD ACTED: 

March 6, 2008. 

/// 

/// 
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4. A STATEMENT OF THE REASONS THE ACTION WAS INAPPROPRIATE OR 

IMPROPER: 

In approving the Permit, the Regional Board failed to act in accordance with relevant 

governing law, acted arbitrarily and capriciously, without substantial evidence, and without 

adequate findings.  Specifically, but without limitation, the Regional Board: 

A. Failed to require that discharge from the Plant to the Santa Clara River 

Estuary “shall be phased out at the earliest practicable date,” as required by 

the Bays and Estuaries Policy.  (State Board Resolution No. 95-84, adopted 

November 16, 1995 and amending State Board Resolution 74-43.) 

B. Failed to make findings sufficient to authorize an exception to the Bays and 

Estuaries Policy’s requirement that discharges “be phased out at the earliest 

practicable date.”  (State Board Resolution 95-84.)  The Bays and Estuaries 

Policy states that, “Exceptions to this provision may be granted by a 

Regional Board only when the Regional Board finds that the wastewater in 

question would consistently be treated and discharged in such a manner that 

it would enhance the quality of receiving waters above that which would 

occur in the absence of the discharge.”  (Id.)  The Regional Board has not 

made such a required finding in the Permit. 

C. Failed to make sufficient findings “to bridge the analytical gap between the 

raw evidence and ultimate decision”—approval of the Permit.  (Topanga 

Assn. for Scenic Cmty. v. County of Los Angeles, 11 Cal. 3d 506, 515 

(1974).)  The Board acted arbitrarily and capriciously because the ultimate 

decision of adopting the Permit is not supported by the findings, the findings 

are not supported by the weight of the evidence in the administrative record, 

and the administrative record does not support the ultimate decision 

adopting the Permit, thus, resulting in an abuse of discretion.  (See id.; Cal. 

Civ. Proc. Code § 1094.5.) 

/// 
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D. Failed to respond adequately to factually and legally specific comments 

from public interest organizations concerning the most highly significant 

matters at issue, such as the demonstrated lack of “enhancement” of Estuary 

waters.  (See State Board Resolution 95-84.) 

E. Acted in approving the Permit in these respects without evidence in the 

record.  (Cal. Civ. Proc. Code § 1094.5.) 

 

5. HOW THE PETITIONER IS AGGRIEVED: 

Petitioner is a non-profit, environmental organization that has a direct interest in protecting, 

inter alia, the quality of waters in the City of San Buenaventura and Ventura County.  Heal the 

Bay is an organization that represents approximately 12,000 members in southern California, 

including Ventura County, and is dedicated to making southern California coastal waters safe and 

healthy again for people and aquatic life.  Petitioner’s members are aggrieved by the Permit’s 

inadequacy and, thereby, the Plant’s continued discharge in violation of the Bays and Estuaries 

Policy.  In particular, Petitioner’s members directly benefit from the Plant’s downstream waters, 

including the Estuary, in the form of recreational fishing, hiking, swimming, photography, bird 

watching, surfing, and boating. 

The Regional Board’s failure to require that discharge be phased out at “the earliest 

practicable date” through this Permit has enormous consequences for the region and its residents.  

Pollutants conveyed in Plant discharge are a known problem and constitute one of the greatest 

sources of pollution to the Santa Clara River Estuary; discharges from waste treatment plants not 

only harm the environment, but also have been shown to cause serious human health impacts.  As 

a result, the Plant’s continued discharge is one of the most severe water quality problems facing 

the region. 

In sum, these documented facts demonstrate the considerable negative impact on 

Petitioner’s members and the environment that continues today as a result of the Regional Board’s 

inability to require that Plant discharge be phased out. 

/// 
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6. THE ACTION PETITIONER REQUESTS THE STATE BOARD TO TAKE: 

Petitioner seeks an Order by the State Board that: 

Overturns the Regional Board’s approval of the Waste Discharge Requirements for 
the City of San Buenaventura Ventura Water Reclamation Facility Discharge to the 
Santa Clara River Estuary via Discharge Outfall No. 001, Order No. R4-2008-0011. 

 
Remands the matter to the Regional Board with specific direction to remedy each of 
its violations of law as described herein. 
 
 
 

7. A STATEMENT OF POINTS AND AUTHORITIES FOR ANY LEGAL ISSUES 

RAISED IN THE PETITION, INCLUDING CITATIONS TO DOCUMENTS THAT ARE 

REFERRED TO: 

See section 4, supra. 

 

8. A STATEMENT THAT COPIES OF THE PETITION HAVE BEEN SENT TO THE 

REGIONAL BOARD AND TO THE DISCHARGER: 

A true and correct copy of this petition was sent via First Class mail on April 4, 2008 to the 

Regional Board and Permittee at the following addresses: 

Ms. Tracy Egoscue, Executive Officer 
Los Angeles Regional Water Quality Control Board 
320 West Fourth Street, Suite 200 
Los Angeles, CA 90013 
 
Ms. Vicki Musgrove 
City of Ventura 
Public Works Division Manager 
336 Sanjon Rd., P.O. Box 99 
Ventura, CA  93002 

/// 

/// 

/// 

/// 

/// 

/// 
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9. A STATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE PRESENTED 

TO THE REGIONAL BOARD BEFORE THE REGIONAL BOARD ACTED, OR AN 

EXPLANATION OF WHY THE PETITIONER COULD NOT RAISE THOSE 

OBJECTIONS BEFORE THE REGIONAL BOARD: 

 Petitioner made every effort to resolve this matter before the Regional Board.  The issues 

relevant to this Petition were raised by Petitioner in comment letters dated February 21, 2006, 

May 31, 2006, November 27, 2006, June 6, 2007, November 7, 2007, and February 7, 2008.  

These issues were further presented through oral testimony presented at the March 6, 2008 

hearing.  

 

Respectfully submitted via electronic mail and U.S. mail. 

 

Dated:  April 4, 2008  NATURAL RESOURCES DEFENSE COUNCIL, INC. 

 

 

    

 

 
            

    Noah J. Garrison 
Counsel for Heal the Bay, Inc. 
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